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Topic:  Secondary Market Investor Permitted to Pursue Fraud and RICO 
Claims Against Phoenix and Three of Its Senior Executives 
 
CITE: Lima LS PLC v. PHL Variable Ins. Co., et al. No. 12-1122 (U.S.D.C. Conn. 
Dec. 16, 2013). 
 
SUMMARY: A Connecticut federal court recently denied a motion to dismiss 
fraud and RICO claims asserted by a large institutional secondary market investor, 
Lima LS PLC (“Lima”), against several Phoenix Companies and three of its senior 
executives (collectively “Phoenix”).  The lawsuit alleges that Phoenix orchestrated 
a fraudulent scheme to induce Lima to continue paying premiums on certain life 
insurance policies while simultaneously taking steps to devalue the policies—
leaving Lima with no alternative but to ultimately lapse or surrender the policies.  
The case is now permitted to enter the discovery phase.  
 
BACKGROUND: The amended complaint alleges that, prior to 2008, Phoenix 
targeted the market of high net worth individuals who would want to invest in life 
insurance with the knowledge that they might sell their policies in the future on the 
secondary market.  In essence, Phoenix was relying on the secondary market “to 
drive the primary market” for high death benefit policies.  Lima is a London based 
“participant and investor in the secondary market for Phoenix life insurance 
policies” which, in 2010, purchased on the secondary market 197 Phoenix policies 
that were originally issued between 2003 and 2009. Of the 197 Lima-owned 
policies, 52 have already lapsed or been surrendered 
 



FACTS: According to the amended complaint, after the market crashed in 2008, 
Phoenix “sustained massive financial losses and faced difficulty in meeting 
contractual obligations on billions of dollars of life insurance policies.”  In order to 
eliminate these liabilities, the amended complaint continues, according to the court, 
Phoenix: 
 

[L]aunched an aggressive campaign to attack and undermine 
previously-issued policies by refusing to honor or record transfers of 
ownership.  Through such strategy, a policy issued by [Phoenix] 
would become undesirable even to the policyholders, who would not 
know whether the policy would ultimately be honored; and such 
uncertainty would induce policyholders to lapse or surrender their 
policies . . . [leaving Phoenix in a position to] be able to keep all or 
most of the premiums without paying the future benefits associated 
with the policies. 

 
Phoenix also allegedly employed additional tactics to devalue the policies and 
make them undesirable such as raising insurance rates, engaging in efforts to 
rescind/void investor owned policies and refusing to pay claims.  This conduct has 
allegedly resulted in a diminished secondary market for Phoenix policies causing 
Lima to suffer serious financial injury. 
 
Lima initiated the action in August 2012. In July 2013 Lima filed an amended 
complaint that is the subject of the motion to dismiss.  The amended complaint 
asserts causes of action for (1) fraud; (2) violation of the Racketeering Influenced 
and Corrupt Organizations Act (“RICO”); violation of Connecticut’s Unfair Trade 
Practices and Unfair Insurance Practices Acts; and (4) an attempted and actual 
monopsony (commonly referred to as a “buyer’s monopoly”).   
 
Phoenix’s motion to dismiss challenged, among other things, whether Lima pled its 
RICO and fraud claims with sufficient particularity (i.e., detailing the “who, what 
and where” of the fraudulent scheme). 
 
RESULT: The Court denied Phoenix’s motion to dismiss in its entirety, finding 
that the RICO and fraud claims were plead with sufficient particularity.  The Court 
pointed to detailed allegations in the amended complaint that allege that Phoenix 
(1) fueled the issuance of investor owned policies; (2) induced policyholders to 
continue paying premiums and (3) engaged in efforts to devalue the policies so 
they would lapse or be surrendered.   
 
By way of example, the amended complaint alleged that Phoenix, through its 
officers, directed its sales force to sell policies using non-recourse premium 



financing and took steps to relax or disregard its normal underwriting standards in 
order to facilitate policies with the highest possible death benefits allowing 
Phoenix to gain revenue, share price and production.  Additionally, Lima alleged 
that certain of the individual defendants “made knowing false statements regarding 
the corporation’s financial status and the intention not to honor claims on policies 
that it had previously marketed to investors.”  Specifically, it alleged that from 
2009 through 2012, while it was attempting to devalue the policies, Phoenix made 
misrepresentations concerning the financial condition of the company in investor 
calls, financial statements and SEC filings in order to make policyholders believe 
the company was fiscally sound so they would continue pay premiums.  Finally, 
the amended complaint alleged that Phoenix created a document known as the 
“LPT Spreadsheet” that identified investor owned polices to be challenged as 
STOLI policies if they did not lapse or become surrendered.  All the while, Lima 
alleged that Phoenix continued to send premium notices, annual policy statements, 
verifications of coverage and policy illustrations for the policies it intended to 
challenge. 
 
RELEVANCE: This is not the first RICO action to be filed against an insurance 
company and it most certainly will not be the last.  Indeed, this lawsuit is but the 
latest in a disturbing trend of RICO claims being asserted against carriers arising 
out of their efforts to avoid their liabilities for investor owned policies.  In fact, this 
ruling could lead to even more RICO lawsuits.  Now that this case can proceed to 
discovery, secondary market observers will be watching to see if evidence of the 
fraudulent scheme is uncovered that would subsequently provide a basis (or 
roadmap) for asserting similar claims against Phoenix (or other carriers) in future 
actions.   
 
WRNewswire #  – 14.1.22 was written by James S. Bainbridge, Esquire of The 
Bainbridge Law Firm. 
 

 
DISCLAIMER  
 
In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, 
please be advised of the following:  
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 
AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  



In the event that this Washington Report is also considered to be a “marketed 
opinion” within the meaning of the IRS guidance, then, as required by the 
IRS, please be further advised of the following:  
 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON 
THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE 
FROM AN INDEPENDENT TAX ADVISOR.  
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